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STATEMENT OF THE ISSUES 
PRESENTED FOR REVIEW 


In the opinion of appellant, the following issues 
are presented: 

1. Whether the admission into evidence at the sec- 
ond trial of facts showing that the defendant Green par- 
ticipated in the theft of an automobile was reversible 
error in view of the fact that at the first trial the 
trial judge had directed a verdict of acquittal as to 
such alleged unauthorized use. 

2, Whether the testimony of the accomplice Mac+ 
Farland that he had participated in different robberies 
with the defendant Green was ground for a mistrial or 


| 
otherwise constitutes reversible error. 


3. Whether the admission of the testimony of the 


witness Harold Sullivan, Assistant U.S, Attorney, and 
| 


the withholding from Green's trial counsel of vital im- 
| 


peachment evidence was prejudicial error. 
4, Whether the failure of the trial court to con- 

| 
trol adequately the conduct of trial counsel for the 


| 
prosecution and for the defendant Taylor and to follow 
| 
through after instructing the witness Virgil Hood to re~ 
turn to court the following day prevented the defendant 


Green from receiving a fair trial, 


-vi- 


5. Whether the trial court should have conducted 


n-court 


a Stovali-type hearing onthe question of the i 


identification of the defendant Green. 


This case has not previously been before this Court 


under any other name or title. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,460 


ALVIN GREEN, 
Appellant, 


Ve 


UNITED STATES OF AMERICA, 


Appellee, 


BRIEF FOR APPELLANT ALVIN GREEN 


STATEMENT OF THE CASE 


A. The Proceedings Below. 
On July 8, 1966 the defendant Green along with 


defendant Taylor was indicted by a grand jury wee os 
counts, the first of which was a charge of an unauthor- 
ized use of an aytomobile (22 D.C. Code §2204). There 
were two counts charging the theft of personal property 
of the United States (18 U.S.C. §2112) and three Counts 
charging assaults with a dangerous weapon (22 D.C, Code 


§502). The defendant Taylor was further charged with 
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carrying a dangerous weapon without license, Both de- 
fendants entered pleas of “not guilty". 

Thereafter, beginning April 24, 1967 these charges 
were tried before a jury, the Honorable Joseph C, Waddy 
presiding. On May 4, 1967 in response to motions for ac- 


quittal as to count one of the indictment, the trial 


court granted these motions and directed a judgment of 


acquittal as to_each orized use 


of an automobile (Tr. 5/4/67, pp. 1003-1006).* On May 5, 
1967 the other six charges of the indictment were sub- 
mitted to the jury, which after deliberation was unable 
to agree upon a verdict. A mistrial was declared and 
the jury discharged. 

The second trial of this proceeding began on July 
19, 1967 before the Honorable Leonard P,. Walsh. The 
charges were reduced to five in number and read as fol- 
lows: 

"First COUNT: 


"On or about November 1, 1965, within the Dis- 
trict of Columbia, Alvin Green and James Taylor, by 
force and violence and against resistance and by 
putting in fear, stole and took fromthe person and 
from the immediate actual possession of Marjorie 
Storey, property belonging to The United States of 
America, in the custody of Marjorie Storey, of the 
value of about $6,773.00, consisting of $6,773.00 
in money. 


——————————— rer 


* The transcripts of the two trials do not have con- 
secutive page numbers. Therefore, the date of each tran- 
script cited is given with the appropriate page numbers. 
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"Second COUNT: 


"On or about November 2, 1965, within the Dis- 


trict of Columbia, Alvin Green and James Taylor 


made an assault on Marjorie Storey with a dangerous 


weapon, that is, a pistol. 


"Third COUNT: 


| 
"On or about November 2, 1965, within the! Dis- 


trict of Columbia, Alvin Green and James Taylor 


made an assault on Mary Myers with a dangerous |wea- 


pon, that is, a pistol, 


"Fourth COUNT: 


"On or about November 2, 1965, within the Dis- 


trict of Columbia, Alvin Green and James Taylor 


made an assault on Marion Bedwell with a dangerous 


weapon, that is, a pistol, 


"Fifth COUNT: 


| 
"On or about November 2, 1965, within the |Dis- 
trict of Columbia, James Taylor did carry, openly 
and concealed on or about his person, a dangerous 
weapon, capable of being so concealed, that is} a 
pistol, without a license therefor issued as pro- 


vided by law." 


On August 3, 1967 the defendant Green was found guilty as 
ee 


to the first four counts by the jury and on October 6, 


| 
1967 was sentenced to imprisonment for a period of two 


to six years, 


On October 19, 1967 Green was authorized by the 


United States District Court to proceed on appeal, with- 


out prepayment of costs. 


derives from 28 U.S.C. §§1291, 1294. 


| 
The jurisdiction of this Court 


B. General Statement of the Facts.* 

On November 2, 1965 a robbery occurred at St, Eliza- 
beths Hospital in the District of Columbia. One of the 
admitted participants therein was one Clarence MacFarland 
who was not indicted and testified at both trials for the 
United States. MacFarland's testimony placed both defend- 
ants at the scene of the robbery. Taylor reputedly held 
the gun while MacFarland secured the money. Green was 
said to be the lookout. (Tr. 7/20/67, pp. 269-272) Be- 
sides MacFarland, the only other witness to place Green 
in the lobby of St. Elizabeths Hospital at the time of 
the robbery was a St. Elizabeths' employee, Myrtle Istvan, 
who made an in-court identification. (Tr. 7/20/67, p. 187) 


Green did not testify on his own behalf. 


ARGUMENT 


Issue 1. Whether the admission into evidence at 

the second trial of facts showing that the defendant 
Green participated in the theft of an automobile was 
reversible error in view of the fact that at the 
first trial the trial judge had directed a verdict 
of acquittal as to such alleged unauthorized use. 
(ir. 5/4/67, pp. 1003-1006; Tr. 7/20/67, pp. 262, 
263, 264, 269; Tr. 8/2/67, pp. 3-4) 


Issue 2, Whether the testimony of the accomplice 
MacFarland that he had participated in other 


* Since the issues involved on this appeal involve 
varying factual situations counsel have set forth first 
a general statement of facts and upon consideration of 
each issue the specific facts pertaining thereto. 
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robberies with the defendant Green was ground for 
a mistrial or otherwise constitutes reversible error. 
Tr. 7/20/67, pp. 277, 295; Tr. 7/21/67, pp. 318-319, 
338, 348-349) 
I. Facts, 
Despite the fact that the trial court at the first 
| 
trial had directed a verdict of acquittal as to the un- 
| 
authorized use of an automobile (Tr. 5/4/67, pp. 1003- 
1006), the witness MacFarland over objection was per-+ 


mitted to testify at the second trial: 


"The four of us got in Taylor's car and went 
to a parking lot at 6th and E where we stole an! 
automobile, a 1965 Ford." [Tr. 7/20/67, p. 262]* 


I 
Again, at page 264, of the same transcript, appears the 
following: 
"Q And where did you go? 


"A To a parking lot at 6th and E Street, 
were in Taylor's automobile and at this time we 
let Green out of the car and went in the parking 
lot and stole a 1965 green Ford." 


It was this automobile that was allegedly used to go | 
St. Elizabeths the next day (Tr. 7/20/67, p. 269). 

The court did give the following instruction to 
jury: 


"THE COURT: Ladies and gentlemen of the jury, 
the Court will explain to you at this time and Bee 
haps reiterate again, in the indictment itself there 
is no unauthorized use so we are not concerned with 
that at this point.” [Tr. 7/20/67, p. 263] 


| 
*"The four of us'' were MacFarland, Green, Taylor and 


one Newman who did not participate in the robbery on | No- 
vember 2, 1965. (Tr. 7/20/67, p. 264) 
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However, counsel for the United States on argument to the 
jury again made reference to this theft: 


"But they met, the four of them, and they de- 
cided upon taking an automobile that did not belong 
to them. 


"As I recall his testimony, they took an auto~ 
mobile and parked the automobile as he stated. They 
took Taylor's automobile someplace and then they 
all went in the stolen Ford automobile to commit 
this robbery. They parked somewhere around the Ad- 
ministration Building of St. Elizabeths Hospital. 
McFarland stated that he stayed outside in the stolen 
automobile -~ now this was November 1, 1965, members 
of the jury. * * * 


"Tt was then decided, members of the jury, to 
commit this robbery on the next day, November 2, 
1965. 


"His testimony, I believe, was that they se- 
creted the stolen automobile and then there came a 
time they decided to meet in a certain area the next 
morning, November 2nd, 1965, and that the three in- 
dividuals had met but the individual Newman failed 
to show up on this particular morning. * * * " [Tr. 
8/2/67, pp. 3-4] 


At no time during ‘his argument did Government counsel 
ever state to the jury that Taylor and Green had been 
acquitted of the charge. Nor did the trial court do so, 
As to the second issue the facts disclose that un- 
der questioning by the trial judge the witness MacFar- 
land testified as follows: 
‘THE COURT: Wait just a moment. When you 
first discussed it, did it have anything to do 


with Green and Taylor? You said it had been 
kicked around; you had heard about it a yearago, 


7 Ss 
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"THE WITNESS: Maybe I should make this clear. 

I was involved with different robberies with these 
two fellows and some more fellows and I don't know 

if you are familiar with robbery, but sometimes -- 

"THE COURT: Wait just a moment, We are not 
interested in any other case, We are concerned 
solely with this one." [Tr. 7/20/67, p. 277] 
Other than the statement of the court quoted above, 
trial judge made no further comment on the witness’ | 
testimony. 


II. Discussion, 


It is well settled in this jurisdiction and else- 
where that in the trial of a defendant for a specific 


crime, evidence as to other crimes committed by the de- 


fendant is inadmissible. This rule is well stated in 
1 Jones on Evidence §162 (5th ed. 1958) as follows: | 


"8162, * * * Peculiarly applicable to crim- 
inal cases is the rule which prohibits the in-| 
troduction of evidence of other wholly independ- 
ent offenses as the basis for an inference that 
the defendant is guilty of the offense for which 
he is being tried, Otherwise stated, it is not 
proper to show by proof of previous bad conduct 
that he has a propensity for committing crime, 
and because he committed other crimes on previous 
occasions he probably committed the crime in ques- 
tion. 

"Although it has been treated as a rule of 
relevancy, and is here so classified, the rule! is 
recognized, not because the evidence of previous 
offenses is irrelevant, but for other more plau- 
sible reasons, One basic reason for the rule is 
that such evidence is apt to be given too much 
weight, rather than too little, by the jury, cua 

c 


resulting in the conviction of a defendant because 
he is a bad man and not because of his specifi 
guilt of the offense with which he is charged.) 


aS 


"It is a sound rule of public policy and 
therefore exclusionary in the sense that it keeps 
out relevant evidence for justifiable reasons. 
Besides the highly prejudicial character of such 
evidence there are the considerations that a de- 
fendant is entitled to be tried only for the crime 
charged against him, that he is entitled to notice 
and the right to prepare his defense to any char- 
ges brought against him free from surprise, that 
the evidence of collateral crimes would tend to 
confuse the jury and divert them from the real is- 
sues, that badicharacter cannot be proved by evi- 
dence of specific acts, and that the state is not 
entitled to attack the character of the accused un- 
til he has offered evidence of his good character." 
[pp. 290-291] 


That this is the law in this jurisdiction is shown by 


Drew v. United States, 118 U.S. App. D.C. 11, 331 F.2d 


85 (1964), where this Court said: 


"It is a principle of long standing in our 
law that evidence of one crime is inadmissible to 
prove disposition to commit crime, from which the 
jury may infer that the defendant committed the 
crime charged. Since the likelihood that juries 
will make suchian improper inference is high, 
courts presume; prejudice and exclude evidence of 
other crimes unless that evidence can be admitted 
for some substantial, legitimate purpose, The 
same dangers appear to exist when two crimes are 
joined for trial, and the same principles of 
prophylaxis are applicable." [331 F.2d 85, 89-90] 


Additional authorities to this effect are collected in 
footnote 7 (331 F.2d at 89). This Court in Drew, supra, 
recognized certain exceptions to the general rule: 


"Evidence| of other crimes is admissible when 
relevant to (1} motive, (2) intent, (3) the absence 
of mistake or accident, (4) a common scheme or plan 
embracing the commission of two or more crimes so 
related to each other that proof of the one tends 
to establish the other, and (5) the identity of the 
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person charged with the commission of the crime on 

trial, When the evidence is relevant and important 

to one of these five issues, it is generally conceded 
that the prejudicial effect may be outweighed by 
the probative value." [331 F.2d 85, 90] 
| 
| 


None of these exceptions is pertinent in this case. 
| 

Also, it is well settled in this jurisdiction "that 
| 

the criminal record of a defendant may not be introduced 


into evidence at trial unless the defendant takes the 


stand or otherwise places his character in issue", Barnes 
| 

v. United States, 124 U.S. App. D.C. 209, 365 F.2d 509, 

510 (1966). The defendant Green did not testify. See 


also Fairbanks v. United States, 96 U.S. App. D.C. 345, 
347, 226 F.2d 251, 253 (1955). 


Court-appointed counsel are not unmindful of such 
cases as Cantrell v. United States, 116 U.S. App. DJC. 
311, 323 F.2d 613 (1963), where the theft of an automo- 
bile was held admissible in a trial for manslaughter , the 
death resulting from a collision while defendant was at- 
tempting to escape the police. See also Witters v, {oe 
States, 70 U.S. App. D.C. 397, 106 F.2d 837 (1939). Here, 
however, the defendant Green had been acquitted by the 
first trial court of the unauthorized use of an atom 
bile, and evidence in the second trial of such theft did 
not bear on or tend to prove the charges made in the in- 


dictment, i.e., the robbery at St. Elizabeths, Thus, the 
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proof of this alleged crime through MacFarland could only 
prejudice the jury on an irrelevant and immaterial issue. 
In Smith v. United States, 124 U.S. App. D.C. 57, 361 F.2d 
74, 75 n. 4 (1966), this Court cautioned the Government 
"concerning its use of appellant's police record to es- 
tablish a prior conviction which was later reversed on 
appeal", The effect of an acquittal of a prior charge 
upon a retrial of another offense was also considered by 
this Court in Lee v. United States, 125 U.S. App. D.C. 
126, 368 F.2d 834, 836-837 (1966). 

However, even if the evidence of the car theft is 
still deemed admissible at the second trial, the trial 
court should have informed the jury of the acquittal of 


Green of the chargé, The_credibility of the informer 


MacFarland was very much an iss i the 


acquittal went to this very point. 

Much more damaging, however, was the statement of 
the witness MacFarland in response to a question from 
the trial court: 

"Maybe I should make this clear. I was in- 
volved with different robberies with these two fel- 

lows and some more fellows. ..." ([Tr. 7/20/67, 

p. 277) 


There is no evidence that either Green or Taylor was ever 


indicted for other robberies committed with MacFarland, 
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and they were certainly separate and distinct from the 
‘St. Elizabeths' charges. 
The damaging effect of this testimony (which was 


never stricken) stems from the fact that MacFarland was 


admittedly a hardened criminal with not onl rec- 


ord but by his own confession a participant in many 


robberies for which he had not been indicted. (Tr. 7/20/67, 
p. 295; Tr. 7/21/67, pp. 318-319, 338, 348-349) 
Thus, since it was the trial court that provoked this 
damaging testimony, it should either have declared al mis- 
trial or corrected the error by striking the answer 
then and there instructing the jury to disregard the 
timony for all purposes. It was not sufficient mere, 


say: 


"THE COURT: Wait just a moment. We are 
interested in any other case. We are concerne 
solely with this one." [Tr. 7/20/67, P. 277] 

The fact is there was no other case involving MacFarland 

and Green and to allow Green to be connected with Mac- 

Farland in "different robberies" was highly prejudicial 

and requires reversal of his conviction, This becomes 

even more clear under Issue 3, infra, involving the tes- 
| 


timony of the Assistant United States Attorney Harold 


Sullivan. 
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Issue 3, Whether the admission of the testimony 
of the witness Harold Sullivan, Assistant U.S. 
Attorney, and the withholding from Green's trial 
counsel of vital impeachment evidence was preju- 
@Gicial error. 
(fr, 7/19/67, pp. 51-53; Tr. 7/20/67, pp. 267, 277; 
Tr. 7/21/67, pp. 347-348; Tr. 7/24/67, pp. 5, 8, 
10-13, 38-39, 57-58, 60, 75, 106-110, 178; Grand 
Jury Tr. 1/4/66, pp. 8-9; FBI Statement of Clar- 
ence McFarland dated December 28, 1965) 


I. Facts. 

After the witness MacFarland had testified on di- 
rect and had been partially cross-examined, counsel for 
the United States received permission to put on a wit- 
ness out of turn (Tr. 7/24/67, p. 8). He stated at the 
bench: 


"MR, CAPUTY: Yes. Because of what has trans- 


pired on cross-examination [of MacFarland] it is my 
intention of putting Mr. Sullivan on the stand." 
[Tr. 7/24/67, p. 5] 


Mr, Harold Sullivan testified in part as follows: 
"BY MR, CAPUTY: 


"Q Mr. Sullivan, did you talk to Mr. McFar- 
land, sir? 


"A Yes, sir, I did. 


"Q As a result of talking to Mr. McFarland, 
to what group if any did you go? 


tA As a result of talking to Clarence Mc- 
Farland, I had Mr. McFarland presented as a witness 
before a grand jury here in Washington, 


"Q You had him presented as a witness? 


‘A Yes, sir. 
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"Q As a result of his testimony before th 
grand jury, have any indictments been returned ; 


which he was implicated? [Emphasis supplied. ] 
"A Yes, there have, 


"Q Do you recall what those crimes were a 
they are? 


"A Yes, sir, I do, 
"Q What are they? 


"A One of the robberies is the robbery cur- 
rently on trial before Judge Walsh and this jury 
involving the robbery of St, Elizabeths Hospital. 
In that case, Clarence McFarland testified that) he, 
among others, perpetrated the robbery in question.* 
* * * " [Tr, 7/24/67, pp. 10-11] | 


"(In Open Court) | 


"BY MR, CAPUTY: 


"Q In addition to St, Elizabeths Hospital rob- 
beries, what other indictments were returned as a 


result of the testimony of Mr. McFarland? 
"MR, KOONIN: Objection. 


“THE COURT: The objection is overruled, Let 
us proceed, 


"THE WITNESS: In addition to the indictment 
charging three defendants with an armed robbery of 
a Giant Food Store on Georgia Avenue, N, W., which 
occured [sic] sometime in December 1965, there were 
two bank robbery indictments returned and a Shipley 
Market robbery indictment returned, 


* This is contrary to the facts, The witness Mac- 
Farland did not testify before the grand jury which in~ 
dicted Taylor and Green (Tr. 7/24/67, p. 38). This, as 
shown hereinafter, was finally admitted by Mr. Sullivan 


(Tr, 7/24/67, pp. 28-29). 
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“The latter case involved two defendants and 
McFarland himself participated in that particular 
robbery. With respect to the bank robberies, one 
of the several bank robberies was the Brookland 
Branch of the National Bank of Washington, Sec- 
ondly, 2 bank robbery involving two defendants in 
which bank robbery McFarland did not personally 
participate as he did not in the National Bank rob- 
bery but, rather, was engaged in the planning acti- 
vities. 


‘he other bank was the 822 East Capitol 
Branch of American Securities and Trust. That in- 
volved two defendants. The National Bank robbery 
involved three defendants. 


"These were the only jndictments returned, to 
this point.” [Tr. 7/24/67, PP. 12-13] 


Previously, upon question by the trial court, the 


witness MacFarland had testified (see Issue 2 above) 


that he had participated in "aifferent robberies with 
these two [Taylor and Green]" (Tr. 7/20/67, Pp. 277). 
Also, the trial court on at least two occasions had 
stated in open court "we are not interested in any other 
case" (Tr. 7/19/67, Pp. 51; Tr. 7/20/67, P- 267). The 
colloquy of July 19, 1967 between the trial court and 
counsel for Taylor is of interest: 

"We shall prove to your satisfaction that Mr. 
MacFarland is a liar. He is a perjurer. He is a 
person who has testified before the Grand Jury in 
many, many cases, none of which is this particular 


case. 


"THE COURT: Mr. Koonin, we are not interested 
in any other case. 


"wR, KOONIN: Your Honor, this is our entire 
defense. 


- 15 - 
‘THE COURT: We are not interested in any other 
case, We will have enoughtrouble with this -one|.case, 


"wR, KOONIN: May we come to the Bench, Your 
Honor? 


“THE COURT: Surely. 


"MR, KOONIN: This is vital. 


"AT THE BENCH: 


"MR, KOONIN: If Your Honor please, it is my 
purpose to outline for the jury that we will prove 
that Mr. MacFarland has testified in a great number 
of cases before the Grand Jury; that he has not. been 
indicted in any of these cases and that this is in 
fact the promise and reward that was made to him as 
a result of his testimony before the Grand Jury. 
| 
* * * 


"MR, KOONIN: I want to go one step further. 
"THE COURT: I am not going to let you." | 
[tr. 7/19/67, pp. 51-53] 


| 
Of the other cases about which MacFarland testified 
before the grand jury in only one, the Giant Food Store 
robbery, was it made apparent that neither Taylor DOr 
Green was involved (Tr. 7/21/67, pp. 347-348). 
In the case of United States of America v. Charles 
W. Turner, Oscar ler, Jr. and Derotha L. Flynn in| the 
United States District Court for the District of Columbia, 
Criminal No. 356-66 (the Giant Food Store robbery case), 
the witness McFarland testified for the prosecution on 
August 22, 1966, Mr. Harold Sullivan was counsel for the 
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prosecution and the Honorable Oliver Gasch presided. Mr. 
Myer Koonin, trial counsel for Taylor, represented one 
of the defendants in that case. On cross-examination the 
witness MacFarland on at least three occasions denied 
he had ever been in St. Elizabeths Hospital.* This in- 
formation was not available to Mr. Milofsky, trial coun- 
sel for Green, in the trial of this case .** 
II. Discussion. 

The vice of Mr, Sullivan's testimony was fivefold: 

(1) The trial court erroneously departed from its 
position that "other cases" would not be brought into 
the proceeding. 

(2) The witness MacFarland had admittedly lied to 


the grand jury in testifying about the Giant Food Store 


robbery (Tr. 7/24/67, pp. 106-110, 178), and the testi- 


mony of Mr, Sullivan was but an ill-concealed attempt to 
polster MacFarland’s credibility through disclosure that 
a grand jury in addition to the Giant Food Store robbery 
had returned three’ other robbery indictments based upon 


MacFarland's testimony but had not indicted MacFarland. 


nl 


* The relevant portion of this testimony is set 
forth in the Appendix to this brief. The full trans- 
cript is in the possession of the defendant Taylor's 
counsel on appeal. 


**x This statement is based upon assurances given 
counsel for Green on appeal by Mr. Milofsky. 
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| 
even though he had implicated himself, (Tr. 7/24/67,|p. 
“1I3) It was highly improper testimony on the prosecution's 
case in chief. 
(3) Through the failure of Mr. Sullivan to ieclose 
that neither Taylor nor Green was involved in the other 
three robberies, the jury was free to draw the improper 
inference that either or both had been indicted in one 
or more of the three robberies. | 


(4) The prosecution (either Mr. Caputy or Mr, Sull- 


ivan) knew that in the Giant Food Store robbery case* 


MacFarland had denied three times he had ever been i 


Elizabeths Hospital, Yet, this important information was 
never disclosed to trial counsel for Green. 4 
| 

(5) The testimony of Mr. Sullivan about the witness 
| 
| 


MacFarland's testimony before the grand jury was hearsay 
| 


(Tr. 7/24/67, p. 13). 


| 
As previously shown in the argument under Issue 2, 
supra,evidence of separate and unrelated crimes is inad- 


missible in a trial of a different crime. Having already 


| 
brought out from MacFarland that he, Taylor and Green had 


| 
* United States v. Turner, Tyler and Flynn, DiC. 
D.C. Criminal No, 356-66. See appendix to this brief 
setting forth the relevant testimony, 


-18- 


been involved in “different robberies", the trial court 
should not have permitted Mr. Sullivan to enumerate the 
other indictments brought by the grand jury as the re- 
sult of MacFarland's testimony before it, at least with- 
out having it made clear that neither Taylor nor Green 
was involved.* The jury in this case could thus logi- 
cally infer that Taylor and Green had been indicted in 
‘"qifferent robberies" on the basis of MacFarland's tes- 
timony. Yet, when trial counsel for Green attempted to 
explore these other cases, the court sustained the pro- 
secution's objection (Tr. 7/24/67, pp. 57-58). This 
inference is further strengthened by additional tes- 
timony of Mr. Sullivan reading: 


"Q How many cases did Mr. McFarland testify 
in before the grand jury? 


“A McFarland testified in connection with five 
separate armed robberies in which indictments were 
returned. He likewise gave testimony which did not 
result in indictments by that grand jury, but was 
rather referred to by that grand jury, when we 
legally expired, to the U.S. Attorney's Office to 
be presented to a subsequent grand jury. 


he number and identity of those cases 
is still before the grand jury and does not involve 
these defendants." [Tr. 7/24/67, p. 75]** 


ST 


* If they were not involved the evidence was com- 
pletely immaterial. If they were involved the prosecution 
was but introducing improperly evidence of unrelated crimes 
or charges. 


** This exclusion of Taylor and Green from cases still 
pending before the grand jury leaves the inference they were 
involved in one or more of the indictments already returned 
with the exception of the Giant Food Store robbery. 
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That the rule excluding evidence of unrelated crimes ex~ 


tends not only to evidence of the actual commission but 
also to the accusation of other crimes, see Kraft 55. 
United States, 238 F.2d 794, 802 (8th Cir, 1956); ara 
Brinegar v. United States, 338 U.S. 160, 172-173 (1949). 

Having admitted that MacFarland had lied before |the 
grand jury in the Giant Food Store case (Tr. 7/24/67, 
pp. 106-110, 178), the prosecution was also in possession 
of evidence that MacFarland had either committed other 
perjuries before that grand jury or given a false state- 
ment to an FBI agent.* Thus, in a statement of MacFar- 
taken December 28, 1965, at page 9 thereof, appears the 


following: 


"MC FARLAND stated that the Atlantic Aparthents 
armed robbery, a $500 to $600 job, was committe< by 
MEL GIBBS and (First Name Unknown) FRAZIER, also 
known as "CRYSTAL BALL." He stated that Gibbs told 
him personally that he and FRAZIER had pulled the 
above robbery. 
| 

"MC FARLAND stated that the armed robbery of 
the Safe Way Store on Kennelworth Avenue was com- 
mitted by JOSEPH LEROY NEWMAN and ALVIN GREEN. | He 
stated that NEWMAN personally told him that he and 
GREEN pulled the job and obtained about $500, le 
stated that NEWMAN advised him a shot was fired dur- 
ing the commotion of the robbery." [Emphasis sup- 
plied, ] 


= 
* This testimony and the FBI statement seems to 
have been in the possession of Green's trial counsel 
but was never used by him, 
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But before the grand jury some few days later on January 
4, 1966, MacFarland testified: 

1 * * * There was a robbery at the Atlantic 
Apartments. Are all those robberies or housebreak- 
ings? 

*A Robberies. 


*Q Would you care to tell the Grand Jury who 
was involved in that? 


™ Alvin Green and James Taylor and a fellow 
by the name of Mel Gibbs (phonetic). 


*Q Do you know whether the police had made 
any investigation of that? 


"A I think so. 


"Q Did they find anybody who could identify 
these people, do you know? 


a J am not sure," [Emphasis supplied; 1/4/66 
Grand Jury Tr. pp. 8-9 


Even more important was the fact that Mr. Sullivan 
was the prosecuting counsel in the Giant Food Store rob- 
bery case, supra, and knew that the witness MacFarland 
on three occasions denied having ever been in St. Eliza- 
beths Hospital. The time chronology is of interest: 

(1) Mr. Sullivan had the witness MacFarland testify 
before the grand jury on several robberies (including this 
case) on January 4, 1966 (Grand Jury Tr. 1/4/66). In this 
testimony MacFarland implicated himself in the St. Eliza- 
beths’ robbery and placed himself in the hospital on No- 
vember 2, 1965, 
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(2) In August of 1966 the Giant Food Store robbery 
case (Criminal No. 356-66) was tried, during the course of 
which MacFarland denied three times ever having been in 
St. Elizabeths Hospital (see appendix, pp. 25-27). 


(3) The first trial of the present case began on 


April 24, 1967 before the Honorable Joseph C,. Waddy 
resulted in a mistrial on May 5, 1967, Again, MacFarland 
implicated himself in the St. Elizabeths' robbery. es 
Sullivan did not testify in that trial. | 

(4) The present trial (from which this appeal cis 
taken) began on July 19, 1967, and Mr. Sullivan testified 
on July 24, 1967, and most of his testimony related to 


his dealings with MacFarland in this and other cases. 


It is thus a curious fact that Mr. Myer Koonin! was 


counsel for one of the defendants in the Giant Food| Store 


robbery case and was likewise trial counsel for defendant 


e 
Taylor in this case, while Mr, Harold Sullivan was prose- 
cuting counsel in the Giant Food Store case and was a wit- 
ness, apparently to bolster MacFarland's credibility in 
this case. Mr. Sullivan must have known (and through him 


| 
Mr, Caputy) that the informer MacFarland was either com- 


mitting perjury in this case when he put himself in St. 


Elizabeths Hospital both on November 1, and November 2, 


| 
1965, or had committed perjury in the Giant Food Store 
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case when he three! times denied ever having been in St, 
Elizabeths Hospital. Yet, the prosecution in both trial 
of this case refrained from disclosing to Mr. Milofsky, 
Green's trial counsel, this vital impeaching evidence. 
The use of such evidence by defense counsel could have 
had a tremendous effect upon the jury, since without 

the informer MacFarland's testimony, the prosecution had 


no case against Green and MacFarland's credibility was a 


major issue at the trial. See Brady v. Maryland, 373 U.S. 


83 (1963). 

Mr. Caputy or Mr, Sullivan should have known that 
the grand jury before which MacFarland testified on Jan- 
uary 4, 1966 did not indict either Green or Taylor, This 
was eventually conceded by Mr. Sullivan on cross-examina- 
tion (Tr. 7/24/67, pp. 38-39). Yet, the testimony of Mr. 
Sullivan on direct examination was to the contrary 
(quoted supra). 

Mr. Sullivan eventually admitted that he personally 
had not presented 'MacFarland's testimony to the grand 
jury: 

"Q Mr. Sullivan, I have an excerpt from the 


grand jury proceedings of January 4, 1966, I would 
like you to take a look at Page il. 


* * * 


*& You are asking me to look at Page 11? 
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"Q Look at the whole thing so we will know 
whether or not this concerns the St, Elizabeths” 
robbery. 


"A This concerns the first presentation o 
the St. Elizabeths' robbery case to a grand jury. 
This is not the presentation in which I persona 
was involved. I was chief of the grand jury se 
tion at the time that this presentation was mad 
but was already going back into the trial secti 
because of a particular case then pending, 


"This is the first segment of the pre- 

sentation, It was subsequently implemented, I om 
not present nor was I the assistant U.S. Attorney 
who questioned McFarland in connection with the 
January 4, 1966 presentation. 


| 
"Q Do you know who that assistant U.S. Attor- 
ney was? 


"A Yes, sir, Dan McTague." [Tr. 7/24/67, pp. 
28-29] 

i 
Therefore, his knowledge of what indictments had been 


‘returned as the result of the testimony of Mr. MacFar- 


| 
land" (fr, 7/24/67, p. 12) was pure hearsay. MacFarland 


did not physically appear before the grand jury that in- 
dicted Taylor and Green (Tr. 7/24/67, p. 38). Yet, the 
trial court permitted Mr. Sullivan to testify at length 
about the subject matter of the MacFarland testimony (Tr. 
7/24/67, p. 60). See also the same transcript at pages 
90-92. 
In_sypmary, the testimony of Mr. Sullivan was preju- 
GiicialtondevondantaczosnsinethektollOnAne gies Seis 
(1) The trial court departed from its position that 
it was not interested in other cases but refused to/per- 


mit Green's counsel to explore these other cases, 
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(2) It was improper to allow the witness to attempt 
to bolster MacFarland's credibility on the prosecution's 
case in chief by testifying as to other indictments brought 
about by MacFarland's grand jury testimony. 

(3) By failing to disclose that neither Taylor nor 
Green was involved in three of the five robbery indict- 
ments brought as the result of MacFarland's testimony, the 
jury was left to infer that Taylor, Green or both had been 


involved in other robberies and had been indicted. 


(4) Vital impeachment testimony was withheld by the 


prosecution from Green's trial counsel. 

(5) Much of the testimony of Mr. Sullivan was less 
than candid and on’ cross-examination was disclosed to be 
full of hearsay which the witness could not have known 
first-hand since admittedly he was not present when Mac 
Farland testified before the grand jury. 

The culmination of these errors were so prejudicial 
to a fair trial for Green that a reversal of his convic- 


tions is required.* 


* Court-appointed counsel are not unaware that the 
objections to Mr, Sullivan's testimony were made by Mr. 
Koonin, attorney for Taylor, and not by Green's trial 
counsel (Tr. 7/24/67, pp. 11-12, 15, 21). Whether or not 
both counsel were required to object is not clear. In any 
event, it is maintained that the admission of Mr. Sullivan's 
testimony and the other errors discussed above amounted to 
plain error within the meaning of Rule 52(b) of the Rules 
of Criminal Procedure. As the Chief Judge of this Court said 
in Harris v. United States, 131 U.S. App. D.C. __, 402 F.2d 
656, 660 (1968) -- "The crucial consideration on... review 
must be the overall impact of the error of the fairness of 
the trial, not counsel's failure to object at trial". 
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Issue 4, Whether the failure of the trial cour 
to control adequately the conduct of trial counsel 
_for the prosecution and for the defendant Taylor 
and to follow through after instructing the witness 
Virgil Hood to return to court the following day 
prevented the defendant Green from receiving a fair 
trial. 
(Tr. 7/19/67, pp. 48-50, 113-114; Tr. 7/20/67, PP. 
230, 233; Tr. 721/67, pp. 380, 383-384; Tr. 7/24/67, 
pp. 62, 72, 95, 145-146, 153, 165, 175-176; Tr. 
7/25/67 (first Tr.), pp. 183-184, 188-189, 190, 198, 
199-201, 214-217, 225, 228-230; Tr. 7/25/67 (second 
Tr.), PP. 39, 41-42, 48; Tr. 7/26/67, pp. 103-106, 
141, 176-178; Tr. 7/27/67, pp. 275-277, 295-297, 299, 
310-312, 314, 316, 319, 322-323, 358-359; Tr. 8/2/67 
(second Tr.), pp. 63-64) 


I. Facts. 
The defendants, Taylor and Green, were tried jointly. 


Taylor was represented by Myer Koonin, an experienced 


criminal lawyer. The prosecution was led by Victor | Caputy, 
an equally experienced criminal trial lawyer. Green was 
represented by Wilfred Milofsky, who, so far as Court- 
appointed counsel have been able to ascertain, had pre- 
viously had little criminal experience. | 

In his opening statement, Mr. Milofsky told the jury: 
"J am going to prove nothing" (Tr. 7/19/67, p. 50). From 
this it was evident that the defendant Green would not 
take the stand on his own behalf. Mr. Koonin on the other 
hand stated that he was going to prove an alibi for the 
defendant Taylor (Ibid. p. 54). In fact, the defendant 
Taylor did testify in his own behalf (Tr. 7/27/67, PP. 


219 et seq). 
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It is the position of Green that the trial court made 
little effective effort to control the continuing acrimo- 
nious exchanges between counsel for the prosecution and 
counsel for Taylor, Of the numerous examples appearing 
in the transcript,’ the Court's attention is directed to 
the following: 

Tr. 7/19/67, pp. 113-114.* 
Tr. 7/20/67, p. 230. 


Su p. 233. 


7/21/67, p. 380 (at the bench). 


7/21/67, pp. 383-384. 
7/24/67, Dp. 62. 
s p. 72. 
a Pe 95. 
pp. 145-146. 
p. 153. 


p. 165 (Note Mr. Hantman was never 
called.) 


pp. 175-176. 
Tr. 7/25/67 (first Tr.), pp. 183-184, 
pp. 188-189, 


p. 190 (at the bench). 


* This exchange was before the jury since the bench 
conference did not begin until later as shown by the 
transcript at page 114, The antagonism between the two 
counsel was continued at the bench (Tr. 114-116). 
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Tr. 7/25/67 (first Tr.), p. 198. | 


tt 1 pp. 199-201 (at the 
bench). 
| 


pp. 214-217 =a 
p. 225 Wy 
pp. 228-230, 
Tr, 7/25/67 (second Tr.), p. 39. 
Ww ba ry pp. 41-42. 


| 
We wi p. 48 (objection by 
Milofsky). 


7/26/67, pp. 103-106. 


My p. 141. 
W pp. 176-178 (Milofsky hits t 
7/27/67, PP. 295-297. | 
wy p. 299. 
7/27/67, pp. 310-312 (Virgil Hood asked to 
search for records 
and to return). 
30. p. 314, 
31. p. 316. 
32. p. 319 (Milofsky objects). 


33. pp. 322-323 Mtl My ° 


34, pp. 358-359. 


| 
| 
is 
Efforts of counsel for Green to object to these exchan- 


35, Tr. 8/2/67 (second Tr.), pp. 63-64. 


ges appear as follows: 


- 28 - 


1. Tr. 7/25/67 (second Tr.), p. 48. 

2. Tr. 7/26/67, pp. 177-178. 

3. Tr. 7/27/67, pp. 275-277, 319, 322. 

Actual examples picked at random follow: 

1. Tr. 7/19/67, pp. 113-115 (witness Meyers). 
“BY MR. KOONIN: 


"Q Mrs. Meyers, did you not use this language: 
'The person with the gun just held the gun over the 
counter with one hand and with the other took his 
hat and waved it back and forth over his face'? Did 
you or did you not use that language? 


™R, CAPUTY: Just a moment, I object, Your 
Honor please. fay we approach the Bench? 


"THE COURT: Wait just a moment, This is not to 
be any circus of any kind. Now, these ladies and 
gentlemen are interested in the truth of this matter. 
Now, what difference is there in the testimony of Mrs. 
Meyers today and what you just read? 


Rr, KOONIN: I feel as if I have been highly in- 
sulted by the Government's attorney. 


"THE COURT: Wait just a moment, This Court, 
somebody has to run this Court. We are interested in 
the facts in the case. Now what difference is there 
between the testimony of Mrs.Meyers today and the 
question you just asked her? 


"MR, KOONIN: Oh, Your Honor, I see a world of 
difference, 


"THE COURT: Well, you can argue the point then 
to the jury at a later time. 


"WR, KOONIN: Thank you, Your Honor. Now, may 
I ask the witness to answer the question? = 


“THE COURT: Yes. Do you understand the ques- 
tion? 
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"THE WITNESS: Yes, I do, sir. He did not jj 

wave a hat in front of his face, 
"BY MR. KOONIN: 


"Q Mrs. Meyers, that is not my question. Miss 
Reporter, will you please read my question? 


"THE COURT: Well, can't you ask the question? 
You indicated you were ’ reading it from some ee 
of paper, 

"MR, CAPUTY: May we approach the Bench? 

"THE COURT: Yes. 


"AT THE BENCH: 


"MR, CAPUTY: My objection, Your Honor, is 
the way he is trying to impeach this witness. He is 
now propounding words to her allegedly used at the 
last trial and he has left out the first part, the 
premise that he should have put in: did I not ask 
you this question whatever it was, if you recall} 
what I asked and did you not give that answer, 


"MR, KOONIN: Your Honor, I have had several 
trials with Mr, Caputy whom I respect a great deal 
but I resent Mr. Caputy teaching me the law." | 


| 
2. Tr. 7/24/67, pp. 72-73 (witness Sullivan). 


"BY MR. KOONIN: | 
"Q You can answer yes or no and then qualify 
your answer, 


"MR, CAPUTY: I object to this argument, 


“THE COURT: Mr. Koonin, the Court has said to 
all counsel, make your remarks to the Court, 
"MR, KOONIN: If Your Honor please, I thought 
I was making my remarks to the Court. 


| 
"THE COURT: No, you weren't, You were indi- 

cating that Mr, Sullivan was trying to evade the 

question and you were arguing with him. 
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"MR, KOONIN: If Your Honor please, I have been 
chastised quite a number of times. 


‘Rr, CAPUTY: I object. 


“THE COURT: Wait just a moment. If this con- 
duct continues, the Court feels that it is justified. 
The Court has just gotten through asking you to stay 
at the rostrum and not turn your back to the jury 
and to the Court and ask questions as you are walking 
away. You are not the only one. 


ir, Caputy also has been chastised. We want to 
get on with the facts and get to the truth of this 
matter, so let us proceed.” 


3. Tr. 7/25/67 (first Tr.), pp. 197-201 (witness 


Meder). 
"BY MR, CAPUTY: 
"Q Dx you call me? 
"A Yes, sir, I did. 
"Q Do you recall whether it was around a week- 
end that you were directed to your superior to con- 


tact me? 


"MR, MALOFSKY: This is an awfully leading ques- 
tion. 


tyR., CAPUTY: This is proper. 

"WR, MALOFSKY: It is his witness. 

“THE COURT: The objection is overruled. 
“BY MR, CAPUTY: 


"Q Do you recall whether it was a weekend 
what it was? Was it a Friday afternoon? 


"A It was a Friday before April 21, 1967. 


"Q When you contacted me, were you told by me 
-- and if they want to put me on the stand, they can. 
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"THE COURT: Ladies and gentlemen of 
you are to totally disregard that remark. 


"BY MR, CAPUTY: 
"Q Were you told by me -~- 


| 
"MR, MALOFSKY: I don't know whether we should 
make a counter offer. I just don't understand |these 
things. 


“THE COURT: Come up here. We will clear this 
up in a hurry. 


| 
| 
"(At the Bench) | 


‘THE COURT: Do you think that it is proper, 
after the arrangements that we made yesterday, for 
you to make the remark and the objection that it 
is his witness? 


"MR, MALOFSKY: I certainly do, Your Honor. 


"THE COURT: The point is that we agreed up 
here yesterday that both of you would take him; over 
on direct examination on any other questions and 
that you would not forfeit any right to make your 
motions. 


"wR, MALOFSKY: You are so right. However, the 
only reason I mentioned the fact that it was his wit- 
ness was so that I could point out to Your Honor that 
he doesn't have the right to lead. | 


| 
“THE COURT: My particular point is that he is 
not his witness when it comes to Mr. Koonin's ques- 
tion about Nash and Light because it is brought out 
by Mr. Koonin. The arrangement was made between the 
three of you. 


"WR, MALOFSKY: Let me just say, Your Honor, 
that the only reason I mentioned the words ‘your 
witness' was that it was my belief that he shouldn't 
be allowed to lead his own witness. I agree with ypu 
about our arrangement and I apologize. I was just 
trying to help the Court. 


- 32 - 


"t would like to say this, further. A few min- 
utes ago Mr. Caputy had occasion to criticize Mr. 
Koonin'’s manner of presenting documents to the wit- 
ness and he said 'He knows better’, This is an as~ 
persion against his qualifications as an attorney, 
put the Government benefits by these. 


‘He also said, yesterday, 'I am going to put 
Mr. Hantman on the stand." This was a statement, not 
a question, Now he says, ‘I'll get on the stand.’ 


"Your Honor, he is painting his whole case with 
virtue, 


"THE COURT: The Court already told the jury to 
disregard it. What can I do? 


‘wR, MALOFSKY: You can tell him,if I may sug- 
gest, not to do it any further. 


‘wR, CAPUTY: The source of information is from 
me, If they wish, I am ready to take that stand, 


"WR, MALOFSKY: You should have said it in your 
opening statement, 


tywR. KOONIN: I have tried very patiently to 
conduct myself with propriety in this trial, I would 
be less than honest with Your Honor and with the rec- 
ord if I did' not say that it is my firm belief and 
conviction that colloquy between counsel for the re- 
spect parties has been of such a vile nature and of 
such a temperament as to create undue prejudice 
against my client, Taylor, and particularly in view 
of 2 most improper statement made by the assistant 
United States attorney, I would respectfully move, 
in response to Your Honor's inquiry as to what you 
can do, to withdraw a juror and declare a mistrial. 


‘THE COURT: That will be denied. * * * 


* *x * 


“THE COURT: Mr. Koonin and Mr. Caputy or Mr. 
Caputy and Mr. Koonin, many, many times have gotten 
into side remarks that would indicate that the Court 
isn't even here." 
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4, Tr. 7/26/67, pp. 176-178 (witness Light). 


"Q That was not my question. Strike that, 
please. Did not my specific questions to you as to 
the lawyer, are there any entries in the office, not 
limited to you, any entry in the office indicating 
that any defendant called or that any lawyer called 
covering, wasn't that my question? 


"yR, KOONIN: Objection, Your Honor, please, 
for this reason: The manner in which the question 
was asked. I am not really aware that I understand 
Se ne seas I do want to understand the questions 

ully. 


"THE COURT: All right. 


yR, CAPUTY: Did you understand the question 
when I asked you? 

"yR, KOONIN: Your Honor, I would like to un- 
derstand, 


eR, CAPUTY: I am not concerned whether he un- 
derstands. 
| 


"THE WITNESS: Sir, I asked you to rephrase it. 


"yR, KOONIN: Your Honor, please, I have! inter- 
posed an objection, which I respectfully submit, Your 
Honor, was not facetiously interposed. The question 
was shouted in a very loud voice and was so involved, 
and I submit, if I may characterize it, as emotional 
and I did not understand it, I owe my client the 
duty to understand the nature of the proceedings go- 
ing on. I do not understand this question and I 
should like to understand it so that if it is ob- 
jectionable -- 


MR, CAPUTY: Mr. Koonin, let me put it in sim- 
ple language so that even you can understand /it. 


™R, KOONIN: Thank you, sir. I resent that, 
Your Honor. i 


"WR, MILOFSKY: All of this conflict is/passing 
over to Defendant Green (hitting table). 
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“THE COURT: Wait just a moment. To begin with, 
you are not involved. 
"MR, MILOFSKY: Well, if that is the case, Your 
Honor, I would respectfully ask to be excused from 
the courtroom. 


"THE COURT: You will remain in this courtroom, 


‘Mr, Caputy, you will refrain from any remarks 
of that nature, 


"MR, CAPUTY: Yes, Your Honor," 


On July 27, 1967, counsel for the defendant Taylor 


produced as a witness one Virgil Hood, a former employer 


of Taylor's (Tr. 7/27/67, pp. 285 et seq.). Counsel 
was making an effort to prove Taylor worked for Hood on 
November 1, 1965.’ Mr. Hood had only been approached by 
Taylor’s counsel that day, and when he came to court he 
was unable to produce Taylor's work records for November 
1, 1965 (Tr. 7/27/67, pp. 289-290). Thereafter, upon re- 
quest of counsel for the prosecution the court instructed 
Mr. Hood to make a further search for the missing records 
and to report the following day (Tr. 7/27/67, pp. 310- 
312). The record thereafter is silent as to Mr. Hood and 
his records. 
II, Discussion, 

It is apparent that in a joint trial with one de- 

fendant not testifying and the other testifying, there 


is a special duty upon the trial court to keep a firm 
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control over the trial in order that neither defendant 


be prejudiced by the actions of counsel for the other 


defendant or by counsel for the prosecution. Maryland 
Casualty Co. v. Reid, 76 F.2d 30 (5th Cir. 1935); ward 
v. United States, 96 F.2d 189 (Sth Cir. 1938); Johnson 
v. Colglazier, 348 F.2d 420 (5th Cir. 1965); enon 
Grocery & Baking Co. V. Stewart, 164 F.2d 841 (8th Cir. 
1947); cf. Har-Pen Truck Lines, Inc. v. Mills, 378 F.2d 
705 (5th Cir. 1967); and King v. United States, 125 
App. D.C. 318, 372 F.2d 383 (1967). 

Thus, in Maryland Casualty Co. Vv. Reid, supra, 


was said: 


"Because these things are so, ina federal 
court at least, the conduct of jury trials is 


largely confided to the District Judge, who is 
expected to have and exercise trial skill of the 
highest order, and a wise and just discretion, 
His chief function, his primary object, is to 
keep the case within legal bounds by admonitions 
and rulings from its beginning to its end. He 
uses the rules of evidence as means, not ends, 
to elicit and confine the case to the best evi- 
dence available in order to bring the truth to 
light, Trained in the principles and problems 
of proof, knowing how to value the pertinent,/ to 
reject the impertinent, he uses other trial rules 
to accomplish the same end, Nor does his function 
as overseer, superintendent, and administrator of 
the trial end with its ending. | 
| 

"At common law and by statute, the federal 
District Judge is charged with the duty of gyant- 
ing a new trial in a jury case where, in his opin- 
ion, it went unjustly and injuriously out of. 
bounds. This court, as to law cases, is a court 
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of error. We do not retry the case, We review the 
record made in it for reversible error, error by 
the judge, in conducting or failing to conduct the 
trial, which has, by permitting the case to get 

out of bounds, prejudiced the just result." [76 
F.2d 30, 32-33] 


Also quite recently this Court stated the obligations 
counsel as follows: 
"Both the prosecutor and defense counsel are 
charged with conducting themselves in accordance 
with the objective of a fair trial, It seems 
likely that this objective may be more easily im- 
periled by misconduct of the prosecutor than of 
the defense . . . . “[Carsey v. United States, 129 
U.S. App. D.C. 205, 392 F.2d 810, 3812 (1967) J 
The transcript of testimony makes it apparent that the 
counsel for the prosecution ran rough-shod over Green's 
counsel (see, for example, the attempted opening state- 
ment of Mr. Milofsky, Tr. 7/19/67, pp. 48-50). Even more 
serious from Green’s standpoint was the scarcely veiled 
hostility throughout this long trial exhibited by coun- 
sel for the prosecution and counsel for Taylor. The trial 
court made little effective effort to control counsel. 
Green's counsel was thus relegated to sitting mute. His 
objections referred to above were ineffective, His motions 
for a mistrial were likewise denied. (Tr. 7/25/67, p. 48; 
Tr, 7/27/67, pp. 274-276) 

Counsel for Green are not contending that any single 


one or two of the exchanges between counsel for the prose- 


cution and counsel for Taylor above warrant reversal of 
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Green's convictions, Rather it is the cumulative effect 
of day-after-day wrangling and bickering between counset 
frequently in loud voices (e.g., Tr. 7/27/67, De 322) 
that warrants the conclusion that the trial court dia 


not exercise proper control of the trial. A criminal 


prosecution is not a battle but a search for the truth, 
and this search should be conducted with an absolute mini- 
mum of acrimony. 
It is significant that among the worst exchanges be- 
tween counsel for Taylor and counsel for the United 
States were those occurring during the attempt of Tay lor 


to prove an alibi. The two witnesses were John Seok a 


bail bondsman (Tr. 7/25/67, pp. 41 et seq., and Tr. 


7/26/67, pp. 127-167), and Virgil Hood, a former enployer 
of Taylor (Tr. 7/27/67, PP. 285 et seq.). All this oc- 


curred after Green had rested his case (Tr. 7/28/67, pp. 
| 


13-14). | 
Inexplicably, counsel for Taylor never seems to have 


interviewed the witness Hood until very shortly before he 
testified (Tr. 7/27/67, Pp. 289). The witness Hood was 
called by Taylor's counsel in an effort to prove taylor 
worked on November 1, 1965. Nor did counsel seen to know 


that the witness Hood was a former police officer with a 


record (Tr. 7/27/67, pp. 295-298). There was much "to-do" 
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over Hood's inability to produce Taylor's work records 
for November 1, 1967.* (Tr. 7/27/67, PPe 302-312) In 
fact, counsel for the United States in open court re- 

peatedly asked: 

"Q Could you leave today and go and find the 
records showing what hours, if any, he es 
worked on November 1 and November 20" [Tr. 7/27/67, 
p. 306] 

"yR, CAPUTY: Would Your Honor instruct this 
witness to search for these records and come in here 
tomorrow morning? 

‘THE COURT: You don't have to come back today. 

"THE WITNESS: Your Honor, all right, yes, sir. 

“THE COURT: Go ahead for your lunch and then 
you can go on home, Search your records because you 
must keep them for Internal Revenue for three years, 
don't you?” [Tr. Ibid. p. 310 


Thereafter at a bench conference the court concluded: 


“pHE COURT: Well, at any rate, he [Hood] is go- 
ing to search for it. And then you will-come back 
tomorrow." [Tr. Ibid. Pp. 312] 


Thus, the trial court allowed the jury to gain the 
distinct impression from the proceedings that there would 
pe a further report by the witness Hood, The record there- 


after is completely silent. This failure to follow through 


—— 


* The significance of this date stems from the fact 
according to the informer MacFarland that he, Taylor, 
Green and one Joseph Newman allegedly went to St. Eliza- 
beths Hospital the afternoon of that day to commit the 
robbery. Because Newman was recognized the robbery was 
postponed until November 2, 1967 (Tr. 7/20/67, PP. 264- 
267). 
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on a request first prompted by counsel for the Unite 
| 
States and then by the trial court could only be damag- 


ing, first to Taylor, and secondly to Green by associa- 


tion, Green in this instance was an innocent bystander 
but one who stood to be damaged by the failure of the 
trial court to make sure the jury did receive some fur- 
ther information as to the existence or nonexistence of 
Hood's records. * 
That counsel for the United States in his palestine 
argument took advantage of this lapse is shown by the 


following: | 


"Taylor said he worked on November 1, 1965. He 
worked aS a painter, Asked for whom did you work on 
November 1, 1965, Taylor said he worked for a Virgil 
Hood. As you recall his testimony, he was a painter. 
The question was asked what particular job did) you 
work on November 1, 1965, and his answer, as I| re- 
call, was that he worked at Brentwood Village Apart- 
ments and they painted all of the windows. He! said 
he was foreman of that company, kept the records of 
people who worked, but he didn't have those records. 


| 
"He stated also, members of the jury, when sev- 
eral questions were asked that this particular job, 
Brentwood Village -- he said no he didn't work at 
that place and he didn't recall which job he worked, 
but he worked on that day. And he presented members 


of the jury, Virgil Hood who had been in the painting 


ee 


* In sharp contrast is the trial court's follow 
through of a request to a bail bondsman, Robinson, |to 
search for a missing card (Tr. 7/25/67, pp. 66-67). Even 
though this request was made out of the presence of the 
jury, on the following day Mr. Robinson appeared and ex- 
plained to the jury his inability after search to locate 
the missing card (Tr. 7/26/67, pp. 73-78). 
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business for a short period of time. He came in, 

members of the jury, and he was asked to show in 

the records -- but there are no records, members 

of the jury, to indicate that Taylor worked on 

that day. And, as Virgil Hood says, he doesn't 

know whether he worked on that day but usually on 

Monday he worked, He doesn't know whether he worked 

on that particular day." [Tr. 8/2/67, p. 22] 

Thus, the failure of the trial court to require some follow 
through as to the witness Hood together with its failure 

to control properly the course of the trial prevented 
Green from having a fair trial. The convictions should 
therefore be reversed and the proceeding remanded for a 
new trial. 

Issue 5, Whether the trial court should have con- 

ducted a Stoval-type hearing on the question of the 

in-court identification of the defendant Green. 

(Tr. 4/24/67 and 4/25/67, pp. 102-103, 120-121; Tr. 

7/19/67, pp. 73-74; Tr. 7/20/67, pp. 172-173, 187; 
FBI Statement of Myrtle Istvan dated December 30, 
1965) 

I. Facts. 

The facts of record are incomplete as to the circum- 
stances surrounding the in-court identification of the 
defendant Green, It is true that at both trials the 
prosecution's witness, Myrtle Istvan, made in-court 
identifications of Green (Tr. 4/24/67 and 4/25/67, pp. 
102-103; Tr. 7/20/67, p. 187). At the first trial she 


admitted having been shown a picture of Green and having 


tentatively identified him. She also admitted having 


= 4% — 


| 
seen other photographs. (Tr. 4/24/67 and 4/25/67, PP. 


120-121) Ina statement to the FBI dated December 30, 
| 


1965 it appears this witness was shown pictures of 
Green, MacFarland, Taylor and Newman. It is also shown 
by the record that the witness Detective Sergeant Fallin 
showed the witness, Mrs. Meyers, pictures of the defend- 


ants, Taylor and Green (Tr. 7/19/67, pp. 73-74). | 
II. Discussion. | 
| 


From the foregoing scanty facts it is apparent that 
| 


the trial court should, in the words of this Court, have 
| 
taken such evidence and have made such findings -—— 


t ~ | . as may be appropriate, using the \cri- 
teria announced in Simmons v. United States, 390 
U.S. 377 (1968),1 and applying the principles |an- 
nounced in United States v. Wade, 388 U.S. 218 (1967); 
Gilbert v. California, 388 U.S. 263 (1967); and Sto- 
vall v. Denno, 388 U.S. 293 (1967). See also |Wright 
v. United States, ____ U.S. APP. D.C. __, __iF.2d 

(No. 20,153, decided January 31, 1968). *)* * " 
[Calvin Smith v. United States, ___ U.S. App. D.C. 
=] Lae (June 7, 1968 Slip Opinion, pp. 
1-2 | 


As this Court pointed out in footnote 1 above, the 


criteria to be employed include -- 


"> > . (1) the necessity to use photographs 

for identification; (2) the number of photographs 

of different persons used in the identification 

procedure; and (3) the information or instructions, 

if any, given by the police to the identifying wit- 
je 


ness immediately prior to the identification. 
{June 7, 1968 Slip Opinion, p. 2 | 
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The necessity for this type of hearing is called for by 
the questions asked by the prosecution of its witness 
Mrs. Storey and Mr, Koonin's subsequent motion for a 
mistrial, (Tr. 7/20/67, pp. 172-173) It is clear that 


the trial court should have conducted such an investiga- 


tion as was held in United States v. Washington, 292 F, 


Supp. 284 (D.C, D.C. 1968), but that it did not, 


CONCLUSION 
It is respectfully submitted that for a variety of 
reasons the appellant Green did not receive a fair trial. 
His convictions on: four counts should be set aside and 


the case remanded for a new trial. 
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his answer. 


-BY MR, KOONIN: 


-MR,- KOONIN; Your Honor's indulgence? 


- THE COURT: All right. 


ee 


THE COURT: Thank you. Let the witness conclude 


. 


That wasn't the truth, was it, Mr. McFarland? 


No, it was not. 


BY MR. KOONIN: 


And it wasn't the truth when you told the 


Grand Jur 


; ; 
that Mr. Flynn told you about this robbery in the Dunbar Hotel 


after the robbery, was it? 


A 


myself out. 


Hospital? 


A 


Q 
A 
Q 
A 


_I have not. 


When I discussed this with the Grand Jury 


You helped yourself, But that wasn't the 


No, it was not. 


Mr. McFarland, have you ever been in St. Elizabeths 
| 


I have not. 
You have not? 
That is right. 


Have you ever had a mental examination? 


Q “You never have? Are you the same Clarence Wilbur 


McFarland who on February the 3rd, 1964, was committed to St. 


Elizabeths Hospital for a mental examination? 
A I have never been to St. Elizabeths Hospital. 
a6 So you are not the same Clarence Wilbur McFarland 
who on February 3xd, 1964, was committed to St. Elizabeths 
Hospital for a mental examination? 
A You have the wrong -~ 
Just asking if you are. 
You want me to explain that to you? 
No, sir. I am just asking you if you are ot not, 
I have never been to St. Elizabeths Hospital. 
M2. KOONIN: May we come to the bench, if Your 
Honor please? 
THE COURT: 
sc : * * 
THE COURT: Mr. Koonin, the witness indicated he 
wanted to make an explanation and the Court feels he is 
entitled to make an explanation. 
THE WITNESS: On this St. Elizabeths thing, in 
1964, I was defended by Mr. Shorter, in bank robbery case. And 
Mr. Shorter filed a motion to have me sent to St. Elizabeths 


Hospital for ninety days, which he told me it was only to 


° 


stall for time. And I went over to the District Jail and of 
course didn't have any bed at St. Elizabeths Hospital. And I 
advised Mr. Shorter and the Judge that my incentionsi were not 
to plead guilty by reason of insanity and I did not want to go 

to St. Elizabeths, so the Judge called me back to court and 
released me back on bond, | 
BY MR. KOONIN: . gel ees | 
Q All right.. Now, in what cases have you been 
indicted, Mr, McFarland, in the last twelve months? — 
A The last twelve months? 


g Yes. 


enJ A= None. 
Q And is it my understanding, sir, that you have 


testified before the Grand Jury in some one hundred cases? 


| 
A I didn't say a hundred. You said that. | 

Q About how many, sir? 

A .. Five or six. 

Q And how many cases have you given the police 
authorities or the District Attorney's office information con- 
cerning so-called criminal offenses in the District of Columbia? 

: A Maybe ten, twenty. 5 a | 

Q When I asked you before, and got the sot oe to 


a hundred with respect to how many cases you had supplied 
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Appellant, 
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UNITED STATES OF AMERICA, 


Appellee, 


Appeal from Judgment of the 
United States District Court for the District of Columbia 


REPLY BRIEF FOR APPELLANT 
ALVIN GREEN 


This brief is in reply to that of the United States 


filed September 23, 1969, The time within which this 
reply brief could be filed was extended by order of this 
Court until October 22, 1969. | 

Counsel for appellant Taylor in their reply brief 
have already covered much of the ground that would om 


mally be included in this reply brief. For that reason, 


-2- 


and in order to avoid duplication, counsel for Green 
respectfully direct the Court's attention to Parts II 
and III of the reply brief for Taylor, Accordingly, 
they limit themselves in argument to points not pre- 


viously covered. 


ARGUMENT, 

I. The Testimony of the Informer MacFarland in 
the Case of United States v. Charles W. 
Turner et al., No. 21,443 (D.C. Criminal 
No. 356-66), Was Improperly Withheld 
from Green's Trial Counsel. 

(Tr. 7/24/67, pp. 28-29, 107-108) 

On three occasions in answer to questions in the 
Turner case in 1966, the informer MacFarland testified 
he had never been in St. Elizabeths Hospital. (See 
Appendix to Green's Brief, pp. 25-26.) These answers 


were emphatic and without any such qualification as 


counsel for the United States would read into them 


(Appellee's Br., p. 12). The impact upon the jury in 


the present case had this testimony been brought out 
by Green's trial counsel could easily have been de- 
cisive. 

This is not a case where as an isolated incident 


MacFarland may have previously testified inconsistently 
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with his testimony in the present case. Here, the 


counsel who asked the questions, Mr. Koonin, was also 
| 


counsel for Taylor. Moreover, Mr. Sullivan, as counsel 


for the United States in the Turner case, was fully 
| 


aware of the denials MacFarland made under oath. It 

was he who had presented the evidence before the Grand 

Jury which indicted Taylor and Green on July 8, 1966 
I 

| 


(Tr. 7/24/67, pp. 28-29), and the Turner case was tried 


the following month, The Turner case involved the Giant 


Food Store robbery, and it is admitted that MacFarland 
had lied to the Grand Jury by excluding himself from 
that crime (Tr. 7/24/67, pp. 107-108). However, in this 
case, Mr. Sullivan went further in his testimony. 


"THE WITNESS: Very briefly, if the Court 
please, and ladies and gentlemen, the case in- 
volved a three-defendant armed robbery of the | 
Giant Food Store on Georgia Avenue, Northwest.| 
McFarland, upon trial to that case, stated from 
the witness stand that he was one of four rob- 
bers who perpetrated that offense, the other | 
three being the defendants on trial. 


"He stated on the witness stand in | 
that case that after his grand jury testimony, 
concerning the case, and before the trial of the 
case, that he acknowledged to me that he was the 
fourth man. He stated that in the grand jury he 
had learned of this particular robbery from talk- 
ing to the defendants and his answers were vague on 
that point in the grand jury. 
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"He stated, with respect to the fourth 
man, that he was not involved as the perpetrator 
but explained that before going to trial in that 
case and testifying about those three defendants 
that he did acknowledge to me he was in fact the 
fourth man in that case and he so testified at 
trial. 


“That was the only falsity which came 
up_ concerning his testimony, putting himself in 


a case in which he was involved with the robbers.” 

Emphasis supplied; Tr. 7/24/67, pp. 107-108 
If MacFarland did not otherwise testify falsely in the 
Turner case, then he did so in this case by repeatedly 
placing himself in St. Elizabeths Hospital on November 
1 and 2, 1965.* The cross-examination by Green's trial 
counsel of both MacFarland and Mr. Sullivan could have 
been devastating had he but known of MacFarland's prior 
testimony in the Turner case, and Mr, Sullivan's full 
knowledge thereof. It is pure surmise on the part of 
counsel for appellee that MacFarland and Mr, Sullivan 
could have satisfactorily explained away these incon- 
sistencies., They were far more serious than counsel will 
admit. 

II, The “Other Crimes". 


(Tr. 7/20/67, p. 277; Tr. 7/21/67, pp. 
318-319, 346-348; Tr. 7/24/67, pp. 66,75) 


Counsel for appellee has confused the record as to 


MacFarland’s testimony of having participated in 


ee 
* Counsel for appellee in his brief (p. 2) erroneously 
gives this date as being November 2, 1967. 
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‘different robberies" with Taylor and Green. 
318 to 319 of the July 21, 1967 transcript, Mr. Milofsky 
questioned MacFarland about “other cases" in which ne 
testified before the Grand Jury. The emphasis of course 
was on the testimony about the Giant Food Store robbery 
where MacFarland admittedly had lied (Tr. 7/21/67, pp. 
319, 346), and it was made clear on the record that | 
neither Taylor nor Green had been implicated (Tr. 7/21/67, 
pp. 347-348). This, of course, was after MacFariand bad 
already testified about the different robberies (tr. 
7/20/67, p. 277). | 
When Mr. Sullivan later related the four indictments 
returned by the Grand Jury based upon MacFarland's tes- 
timony (other than the Giant Food Store robbery), there 
is no way of knowing whether he was testifying about, the 
"different robberies" involving Taylor and Green or some 
other crimes, He made sure, however, to point out that 
as to cases not acted upon by the Grand Jury that neither 
Taylor nor Green was involved. But he was silent = to 
the robberies on which indictments were returned, with 
the exception of the Giant Food Store robbery (Tr. 71/24/67, 
p. 75). It is certain that if either Taylor or Green had 
been indicted in "different robberies" counsel for appel- 


lee would have called them to this Court's attention in 


—Ga— 


his brief, He has not done so. Nor do we agree that 


the Court's statement to the jury in another context 


that an indictment is not evidence (Tr. 7/24/67, p. 66) 


corrected the error, 

The jury remained free to conclude that Taylor 
and Green had been involved in "different robberies" 
with MacFarland and had very likely been indicted based 
upon the latter's Grand Jury testimony, There is no 
evidence that the "different robberies" were part of 
"common plan or scheme" thus tending to prove the St, 
Elizabeths' robbery and thereby making such robberies 
admissible as proof against Taylor and Green in this 
case. (Appellee's Br., p. 15) The authorities cited 
in appellant's opening brief (pp. 7-9) are all to the 
effect that such evidence is not admissible. 
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